





Hew Jersey Law 


oOurnal 











LXIX—No. 31 


NEWARK, N. J., THURSDAY, AUGUST 1 ,1946 


69 N. J. L. J. Index Page 249 


Copy: Ten Cents 














gests of Recent Opinions 









ption to the charge taken af-| 
e jury has returned its ver-| 







oe late to preserve the alleged 
a ‘he Mas a ground of appeal. 

oP** fince — JURIES — The ab- 
lif » of trial counsel during the 






's deliberations does not cur- 
the judge’s right to give fur- 
instructions in open court as 
occasion may demand, and 
; not extend the time for tak- 
an exception to such supple- 
tal charge. 
re verdict is manifestly a re- 
of mistake, grossly excessive, 
he result of bias and preju- 
it is an abuse of discretion 
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‘Redevelop Blighted Area 
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pre- | 


leged error as a ground 
of appeal. 

As to the second point, the jury 
first returned a verdict of $5,000 
plus medical and legal expenses and 
costs. Medical expenses were recov- 
erable but not legal expenses or 
costs. The medical expenses proved 
totaled $155. The jury under the 
added instruction that it should in- 
corporate its verdict in one lump 
sum, returned with a verdict of 
$8,500. The verdict insofar as it ex- 
ceeds $5,155 was reducible under 
the rule. If it was not a mistake, it 
was a grossly excessive allowance 
for medical and hospital expense or 
was the result of bias and preju- 
dice. The situation was clearly 
stated to the trial court and called 
for relief. There was reversible err- 
or in the discharge of the rule. 

Reversed and a venire de novo 
awarded. 
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First Co-operative Venture in 
Country Is Undertaken Under 
New York Legislation 


Nox 
NEW 


York (CCNS)—The nation’s 
rst co-operatively owned redevel- 
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project will | habilitate 7.9} 
acres—8 cit Arent the most | 
blighted area in metropolitan New | 
York. Long-range plans call for fu- | 

e expansion of East River Apart- | 
ments to cover 16 city blocks. 
| Buildings themselves will cover less 


than one-fourth of the redevelop- 
For several vears before 











- defendant in writing and on| the war there was little construc- 
abandoned ground two and/| tion in the area, it is reported, be- 
vas excluded from con-| caus¢ profit-seeking enterprise | 
“ The court dismissed the| found it impossible to rebuild there | 
S n grounds 1 and 3. with prospect of financial gain. 
" points now are (1) the | Must Invest $500 Each 
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LR egal fees and costs were | new belie invest $500, payable 
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= liscretion in discharging | the apartment for which they apply. 
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Next Bar Chief 





CARL B. RIX 

Carl B. Rix, veteran Milwaukee 
lawyer, is slated to the next 
president of the American Bar As- 
sociation. 

Mr. Rix, a former president of the 
Milwaukee and the Wisconsin Bar 
Associations, has long been a leader 
also in the work of the national or- 


pe 





ganization, serving on its Board of 
Governors and in its House of Dele- 
gates and taking a prominent part 
in the activities of several sections 

A native of Wisconsin, this 67- 
year-old lawyer was admitted in 
1903 after taking a and a 


master’s degree in George- 

town University. ere he was 

honored with electior the Order 
the Coif 

Mr. Rix will be an- 

‘convention ition 

ntic Cit t October. 

Nominated for re- re Jo- 

D. Steche T tary 

Walter M. B hington, 

re Ho Barkdull, 

I he will 

ele House 
Delegates 


Former Judge Clark Files 
Brief Claiming Right 
To Judgeship 








Washington (CCNS William 
Princeton N former 

judge of the Thir S. Circuit 
Court of Appeal brief on 
file in Court of Cl in support 
yf his suit to reg Bench post 
he left for militar 

Meanwhile the Ser Judiciary 
committee acted yn the 
nomination of District Judge Harry 
E. Kalodner, Philadelphia, for the 
position.- This action was taken, 
| he wever, without prejudice to any- 
rights Clark may have to get his 

old job back. He contends he is en- 
titled to it under the Selective Ser- 
vice act. 

Said Judge Clark’s brief 

“The man who volunteers his ser- 
vices in defense of his country can 
be pardoned a feeling of resentment 
and cynicism if he is met upon his 
return with an accolade of praise 





for his ‘patriotism’ and with the 
‘deepest admiration and respect’ of 
his government when, simultane- 
ously, he is presented with a legal- 
istic brief which seeks to destroy 
the position he unquestionably 
holds both under the constitution 


* and the statutes e expressly de- 
signed to protect 





|Favor World Court Rule 





Washington (CCNS 
Foreign Relations ymmittee has 
approved unanimously resolution 
accepting compulsory jurisdiction of 
the new World C A two- thirds 
vote in the Senate will be required 
for adoption. 

Such action has long been urged 
by the American Bar Association 
end other organizations of the legal 
profession. 


-The Senate 
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ourt 


Trends In Federal Law And 
Procedure 


by Hen. Grover M. Moscowitz, 
United States District Judge, 
Eastern District of New York* 


The last 15 years have been ep- 


| ochal in the judicial field as well as 


| elsewhere. 


First a major depres- 
sion and then a catastrophic war 
have revolutionized traditional con- 


;cepts of well-being and the most 


bak. 2 


efficacious methods of attaining the 
ultimate good for all. National leg- 
islation and its interpretation by the 
Federal judiciary have responded to 
these stimuli by concentrating in the 
central government an ever tight- 
ening control over the activities of 
the individual. Perhaps it may be 
said that these changes represent 
trends’ but exhaustively to relate 
the pre-crisis history of Federa! 
law and to appraise the extent and 
permanency of these recent changes 


Finds Neurotic Often Mis- 
taken for Malingerer 








Lawyers, Doctors Confused, Insur- 
ance Adjusters, Also, Law 
Review Writer Reports 
Ann Arbor, Mich. (CCNS) — 
Some lawyers, physicians and in- 
surance adjusters have a_ wholly 
unjustifiable habit of confusing the 





would require many volumes. The 
trends to be encompassed within 
the scope of this article shall be 
those which have manifested them- 
selves in the general course of the 
judicial process in the Federal 
courts without reference to unor- 
thodox disruptions. 


Improvement in Federal admin- 
istration of justice, which has ac- 
quired the proportions of a full- 
scale trend, received its most poig- 
nant impetus with the establish- 
ment of the administrative office ot 
the United States courts.’ Ably 
piloted by Hon. Henry P. Chandlex, 
as director, the office serves as a 
focal point in the Federal system 
for gathering, compilation, analysis 
and dissemination of extensive sta- 
tistical data and beneficial informa- 
tion amongst all United States 
courts.” Of the many advantageous 
measures supported by Mr. Chand- 
fer and his staff, those recently ad- 
opted by the Congress include the 
provisions for official court re- 
porters,* for an increased number 
and reclassification of law clerks to 
judges,’ and, for court criers on a 
salary basis." The Administrative 
Office merits commendation for its 
sponsorship of these advancements.’ 

The amount and character of liti- 
gation in the Federal courts follow 
no prescribed trend or cycle. 
recent congressional legislation has 
vested the Federal courts with con- 


While 


| tinually expanding jurisdiction over 


simulation of illness with psycho- | 
neurosis, according to Dr. Moses 
Keschner of Columbia University. 
Writing in the current issue of 
the Michigan Law Review Dr. 
Keschner explains that a psycho- 
neurotic is an actual illness in 


which unconsciously developed 
ymptoms of physical or mental dis- 
With the malingerer 


hand, there is 


ease appear 
on the othe1 
ciously practiced 
Says What He Really 
‘Both 


and their deve 


con- 
deception. 
Thinks 
the the 


reason for 


toms lopment are 
understood by 

the doctor 

truth or what he 
true: he honestly be- 
afflicted with the 
attributes his 


: : : 
consciously the 
vchoneurotic,” 


“He the 


lieve be 


says. 


tells he- 


Ss to 
that 
condition to which he 
alleged disability. In 
compensation cases, it may 
that neither the malingerer nor the 
psychoneurotic wants return to 
work, but the former that 
he could back he 
chose, while the latter either is ac- 
tually unable, because of his neu- 
rosis, to return to duty or honestly 
believes himself to be so.” 
Simulation may be defined 
wilful, deliberate and fraudulent 
imitation to deceive the observer for 
the purpose of gaining a consciously 
desired end, Dr. Keschner reports. 
Being conscious of the deception 
and fraud is the determining factor 
in what constitutes malingering. 
Who Simulates Disease 
Simulating a physical or mental 
disease is usually resorted to by the 
following groups, he points out: (1) 
by persons who have sustained an 
injury, with possible disability 
benefits or collecting damages by 
charging negligence; (2) by persons 


lieves he is 


be true 
to 
is aware 
to work if 


go 


aS a 


| desiring to collect insurance bene- 


fits for disability; (3) by those 
seeking to escape the draft or by 
“goldbrickers” in the armed ser- 


vices seeking to escape certain du- 
ties, and (4) by persons who wish 
to avoid some legal or other respon- 
sibility. 

Keschner says most simulat- 


ors are readily detected because 
they grossly exaggerate their 
“manufactured” symptoms. Unless 


he is “well tutored,” 4& simulator re- 
sents examinations and will do any- 
thing to prevent them; he resists all 
efforts at cure. This is in marked 
contrast to the neurotic who re- 


quests repeated examinations and is i 
eager to submit to any form of, 
treatment. 


‘& Se ag 


symp- |} 


not 


workman’s 


fields, decline of volume in 
other spheres of Federal control has 


new 


acted as an ofiset. For instance, 
| while Government civil suits dur- 
ing the fiscal year doubled in num- 
ber those of the previous year (29,- 
$95 te },110), largely due to the en- 
jorcement of price and rationing 
‘egulations, the umber o nk- 
ruptey cases file is one-third | 
than the year before lov 
ince tne ena el yt the re 1 
Bankruptcy Act in 189 
While it is doubtful if an Late- 
ment may be made in absolute as- 
urance that it will not be disputed, 
{ have no hesitancy in asserting it 
as my view that the trend which 
most significantly evidences a closer 
approach to normal justice under 
the iaw is in the transfer from the 





iegislature to the courts of the pow- 


er to prescribe their rules of vro- 
cedure. This development received 
its greatest stimulus from the suc- 
cessful experience of the Federal 
rules of civil procedure, which be- 
came effective September 16, 1938.” 
By the act of June 19, 193 Con- 


gress lodged in the Supreme Court 
of the United States the rule making 
power in civil matters. The yeo- 
man work of formulating rules be- 
fell a commitee under the very able 
guidance of Hon. William D. Mi‘- 
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DIGESTS OF RECENT OPINIONS 


PRACTICE—A Circuit Court Judge 
sitting as a Supreme Court Com- 
missioner has authority to open 
default judgments in Supreme 
Court issues, and a judgment of 
non pros entered for failure to file 
a reply is such a default judg- 
ment. 

Digested from an opinion by 
Eastwood, C. C. J., sitting as Su- 
preme Court Commissioner, rend- 
ered July 22, 1946. N. J. Supreme 
Court. Trenton v. Hamrid Realty, et 
als. For plaintiff: McCarter, English 
& Studer. For defendants: John J. 
Connell. 

Application has been made for a 
Rule opening the Judgment of Non 
Pros on the counterclaim filed by 
defendants. The application is re- 
sisted by the plaintiff on the ground 
that a Circuit Court Judge, acting 
as such or as a Supreme Court 
Commissioner in a Supreme Court 
issue, has no authority or legal 
sanction to open such judgment. 

The court is satisfied that the 
failure of defendants to file an ap- 
propriate reply to the Answer to 
Counterclaim was entirely due to 
misadvertance on the part of de- 
fendants’ attorney, and further that 
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| with the dates, places, and purposes. 





defendants have not in any way| 
contributed to the failure of such | 
pleading to have been, filed. Under j 
Rule 94 of the Supreme Court, as 
amended May 15, 1943, Circuit | 
Court Judges acting as Commission- | 
have authority inter alia to! 
make Orders with respect to open- 
ing of default judgments. The Judg- 
ment of Non Pros. entered by the | 
plaintiff upon the failure of defend- | 
ents’ attorney to file a reply to the | 
Answer to Counterclaim is such de- | 
fault judgment. | 

| 


ers 


The motion is granted. 


SLANDER — PARTICULARS — A | 
defendant is not entitled to par- 
ticulars as to the names and ad- 
dresses of the persons to whom | 
he is charged with having uttered 
slanderous statements concerning 
the plaintiff, since this is seeking 
the names of witnesses. 
Digested from an opinion by Wm. 

A. Smith, C. C. J., rendered July 

19, 1946. N. J. Supreme Court. Van | 

Riper v. Tumulty, et al. For plain- 

tiff: Harry Green. For defendant: 

Tumulty: John F. Lynch, Jr. For 

defendant Armstrong: Arthur C. 

Mullen. 

Application is made by the plain- 
tiff to strike the separate demands 
for particulars of the defendants. | 
The suit is based on alleged slander 
and libel. The demands _ request 
various information including the 
names and addresses of persons to 
whom the slanderous statements 
were made, the times, the places, | 
and the names and addresses of 
persons to whom certain alleged 
expenses were incurred together 





In general, the disposition of the 
court is that the questions need not 
be answered as to the names and 
addresses of the witnesses but 
should be answered as to the date 
and place of the alleged utterances. 
As to the expenditures the ques- 
tions should not be answered as to 
mame, address and date as this 
again is seeking information as to 
plaintiff's witnesses, but should be 
answered as to the purposes of the 
expenditures. 
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} the taking of the life of any per- 


| CONSTITUTIONAL LAW — CRIM- | 


INAL LAW — A penal statute 
which is so vague that men of 


common intelligence must neces- 


sarily guess at its meaning and 
differ as to its application, vio- 
lates the requirement of due pro- 
cess. 

—Held, the meaning of R. S. 2:138-8 
prohibiting the advocacy of death. 
is clarified by the heading, classi- 
fication and other sections of the 
act, so as to limit it to homicidal 
death, and therefore there is no 
constitutional violation. 

CRIMINAL LAW — As a general 
rule an indictment is sufficient if 


it charges an offense in the | 


of the statute, but this applies 


only where the statutory words | 
; to 
charging defendant! spection of the 


eompletely describe the offense. 
—Indictment 

advocated the death of his wife | 

held insufficient for failure to 
state the homicidal aspect of the | 
advocated death. 

Digested from an opinion by Case, 
C. J., rendered July 22, 1946. N. J. 
Supreme Court. State v. Gibbs. For 
the state: Saul N. Schechter, Prose- 
cutor of Warren County. For plain- 
tiff in error: Frank G. Schlosser; 
Harry Runyon, Peter Friedman. 

The defendant was found guilty 
of advocating the death of his wife 
in violation of subdivision (a) of 
R.S. 2:138-8. The provision is: 

2:138-8 Advocating or threatening 
to take life. 

Any person who shall, in public 
or private, by speech, writing, 
printing or drawing, or by any 
other method: 

(a) Advocate the death of any 
person; or 

(b) Threaten to take or procure 


son - = 

Shall be guilty .. .” 

The first point made is that the 
statute is so vague, indefinite and 
uncertain in its terms as to violate 
the due process of law clause of the 
14th Amendment. The rule ap- 
plicable to this point is that a penal 
statute which either forbids or re- 
quires the doing of an act in terms 
so vague that men of common in- 
telligence must necessarily guess at 
its meaning and differ as to its ap- 
plication violates the first essential | 
of due process of law. The statute | 
here, however, is not subject to the | 
criticism expressed. 

The verb advocate is in common 
use and means “to plead in favor 
of”. There is no law or rule which 
requires the legislature to define 
the meaning of words in common 
use. 

It also clear that the death 
referred to is felonious or homicidal 
death. The marginal notation on the 
original act and its heading in the 
compiled statutes were “threatening 
to take life’ and “advocating the 
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By CHARLES S. RHYNE 

Of the Washington, D. C. Bar 
In almost every aviation accident 
| case much evidence is offered on 
| inspection of the airplane or air- 
|} planes involved. One court held 
| that where a cam gear of a plane 
| broke during a flight with the re- 
| sult that a passenger was injured, 
| proof by the owner of the plane 
| that licensed and competent mech- 
| anics had recently overhauled the 
engine and that U. S. Government 
| inspectors approved the engine is 
not proof of lack of negligence or 
the plane was airworthy. In 
another case, it was left to the jury 
determine whether proper in- 
plane had been 
made before it took off on a sight- 
seeing trip over New York City 
from Newark Airport and crashed. 
killing 13 people. 


that 


A city and the lessee of its air- 
port owe a continuous duty to make 
a reasonable inspection of an air- 
plane which they jointly sponsor 
under a contract for the division of 
proceeds for passenger flights, but 
the city and lessee are not liable 
for injury to passengers in a plane 
crash caused by negligent acts of 
the pilot which could not have been 
reasonably anticipated. In a case 
where a plane rudder control wire 
broke and caused a forced landing 
during which a small boy was kill- 
ed while swimming, the court in 








an indictment is sufficient if it de- 
scribes the offense in the words in 
which the statute describes it; but 
this rule is based upon and applies 
cnly to those cases in which the 
statute describes the offense with 
which it deals. Unless this is so, the 
mere recital of non-descriptive 
words from the statute will not con- 
stitute, in reasonable completeness, 
a statement of the offense so as to 
relieve the pleader from averring 
all facts that go to make it up. 

There is nothing in the indictment 
that charges the advocacy of a 
homicidal death. The statute is 
saved by the character of the death 
with which it is concerned, namely, 
a homicidal death; but the homici- 
dal element, while necessary to the 
crime, is not specifically stated in 
the statutory definition. Conse- 
quently, an indictment which uses 
merely the words of the statute and 
foils to include the homicidal as- 
pect of the advocated death, fails 
to charge a crime. The indictment 
does not meet the constitutional re- 
quirements stated. 

The judgment is reversed for the 
{reasons stated under the second 
point. 


Evidence of Inspection of Airplane 


upholding a jury's ye: 
plaintiff mentioned that “s 
some testimony to the 
the cable was frayed a 
of breakage from which 
ference can be drawn of 
proper inspection.” 

Failure of Ford Motor 
to inspect the hub ef a, 
propeller when ins; 
have revealed the 
which latter caused t} 
crash renders the c 
for all damage arising 
crash. In two Canadian cas 
out of the same accident 
results were arrived 
the case which was 
was found that pro; 
had been made of 
which snapped off j; 
plane took off from + 
face of a lake, so a 
entered for the defer 
second case, the court 
dence before it showing 
propeller had been found ¢ 
but was pressed into servic 
a shortage of planes an 
was rendered for the 

In a case which 
where an_ airliner 
water just after it took 
Boston Airport, the 
that there was at that time 
mon knowledge of which th 
could take judicial notice cz 
ing the customs or usual ; 
of air transport compani« 
eration, inspection an 
their airplanes. Evider 
therefore be presented 
the plane’s inspection 
made by defendant 
rather than by an independer 
tractor if the defendant ji 
charged with improper insp 


New York Bar Gets 
ployment for 1,40 
Lawyer-Vets 


New York, (CCNS) — Moz 
1,400 New York city | 
were discharged from 
forces in the past two ye 
secured jobs through the w2 
mittee of the Bar of 
New York, it was ann 

Over 2,200 lawyer \ 
registered with the 
placement bureau, heads 
J. Armstrong. According t 
strong, approximately 
men are still available 
resent a total of 1,701 years 
and Navy service, and have 2 
them 2,210 years of leg: 
Included are men of \ 
background and special 
fields as tax, labor, real estat 
poration, and patent lav 














taking of or threatening the taking 
of human life.” It was assembled 


with murder, manslaughter, killing 


|| @ oy ratement of Policy 


of individuals”. The same arrange- | 


by misadventure, poisoning, etc., 
under the title “crimes which in- 
volve private injury to the persons 


ment and classification is preserved 
in the Revised Statutes of 1937, 
which was the enactment of the 


porated under the chapter entitled | 





“Homicide”. 

Further the connection between 
a 
“death” referred to is death conse- 
quent upon the taking of life. The 


| prohibition of the statute is against 
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| advocacy of homicidal death. 


The second point is the indict- 


} ment does not inform the accused of 
| the nature and cause of the accusa- 


tion as required by Par. 8 Art 1 of 
the state constitution. 

The indictment here is in the 
words of the statute, merely insert- 
the date and place and the 

names of the persons to whom it is 
| alleged he advocated the death of 
| his wife. The general rule is that 


LAW BOOKS 


ROUGAT SOLD BXICHANGE) 


COMP'ETE LIBRARIES ANI) SINGLE 
SETS — BOOKS REBOUND 


Clark Boardman Co., Ltd. 


(1 Park Place, New York, N. Y. 


no 








and “b” is persuasive that the | 


i 
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7 Fipetiry Union Trust Company 
legislature, and wherein it is incor- | has long emphasized to individuals 
planning to name this institution in 4 
fiduciary capacity that the individual’s 
own counsel will continue to be em- 
ployed whenever the services of an 
attorney are required. 

We endeavor to work in full harmony 
and cooperate with members of the bar 
and our policies are shaped toward this 
end. We welcome suggestions to fur- 
ther this purpose, in order that our 
| services may be correlated to the best 
| interests of the public which both the 
bar and ourselves serve. 


1 FIDELITY UNION 
TRUST COMPANY 
Newark .. . East Orange 
«++ NEW JERSEY... 

MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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most remarkable ob- 
> made regarding the 
it represented the 
sought and efforts of 
| segment of the pro- 
gestions of any in- 
having been consid- 
f the proposed rules 
ubmitted for discus- 
rious bar groups and 
of the judiciary. A like 
as followed by the com- 
the eminent and com- 
nship of Arthur T. 
appointed by the Su- 
























Court n February 3, 1941, 
ylate rules of criminal pro- 
S tri That task has been com- 
per ingllMand the rules which the Su- 


Court has adopted be- 
fecttve on March 21, 1946.” 
nethod has been aptly char- 
as “another triumph of 
socratic process.”** 
r the Conformity Act,” the 
j courts had long been re- 
to ascertain and apply the 
re of the courts of the State 
ch they were sitting. Uni- 
- was nonexistent and cum- 
ne State codes were often an- 
4 and difficult to decipher. 
mplicity of the new Federal 
alone would amply justify 
option” but they offer many 
nal advantages, not the least 
the facility with which they 
be amended should the need 
The Sk irit in which the civil 
> administered is man- 
own provisions. By 
“shall be construed to 
just, speedy and inex- 
rmination of every ac- 
8 (f) directs that “ali 
be so construed 
ntial justice.” The 
een inculcated with 
the elimination of 
ties from Federal! 





















as 














Ede elatein v 


R. D. 87) (S. 


new 


»9ENDS IN FEDERAL LAW AND PROCEDURE 


practice has materially aided the at- 
tainment 


of moral justice. 
Perhaps the most salutary of the 
Federal Rules of Civil Pro- 
is rule 16, which provides 
court may in its discretion, 
action, direct the attorneys 
r the parties to appear before 
a conference to consider any 
matter which may aid in the dis- 
position of the case.” “Pretria!,” 
as it has come to be known, had a 
history of successful experience in 
England (there called “summons 
direction”), Scotland, Detroit 
but its advocacy for 


cedure 


that the 
Mat the 


it for 


te 


ior 
and Boston* 
the Federal courts was nevertheless 
subiected to the reactionary oppo- 
sition which meets any innovation. 
As a result rule 16 leaves the em- 
ployment of pretrial entirely to the 
fact and manner of its use. How- 
ever, it has been my experience 
after 7 years since its adoption— 
and my conclusion is_ evidently 
shared by many of the district 
judges*—that pretrial has produced, 
and is capable of producing, excel- 
lent results, contingent largely upon 
the spirit in which it is employed. 
Originally conceived to be a de- 
vice for relieving congested calen- 
dars, the merits of pretrial far ex- 
ceed the accomplishment of this 
purpose. Even in courts where the 
calendars are up to date and con- 
gestion is not a problem, the ad- 
vantage to litigants of reducing the 
time and consequently the expense 
of trial is welcome. Opposing coun- 
sel are seldom sufficiently known to 
each other to permit out-of-court 
admissions of authenticity of doc- 
uments or other proof or of numer- 
ous facts upon which the parties 
be in actual agreement but 
ich appear to be in dispute un- 
the pleadings. Such timesaving 
essions may be readily made 
under the surveillance of a judge at 
pretrial conference if he has en- 
ndered the confidence that no 
udice will result. It may also 
elop that the parties had merely 
>d each other’s claims 
only question upon 
in agreemeni is 
obviating the ne- 
f a jury trial entirely. 
s settlement of the liti 
equence of the 
of unanticipz 
ie side or th e other. 
ges conducti pre 
should 


may 
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not to give the impression of advo-! 


cating that the attorneys settle the 
matter; the failure to observe this 
precaution accounts for what dis- 
favor exists with pretrial on the 
part of attorneys who feel that they 
are badgered into yielding their 
clients’ interests rather than to af- 
front a judge by refusing the pro- 


posed offer. Adjustment by liti- 
gants of their disputes, with the 
consequent saving of time and ex- 


pense to themselves and the court is 
desirable, but a suggestion to the 
attorneys that they discuss the pos- 
sibilities of settlement should be the 
limit of impetus from the court. 
Some districts have adopted the 
practice of requiring all civil cases 


Government's Claim 






for Taxes Due from 


Decedent Held Junior to Judgment Lien 





Philadelphia, Pa. (CCNS) — The 
claim of the United.States for un- 
paid income taxes does not have 
priority over a judgment entered 
of record against decedent in his 
life-time and before aécrual of the 
tax claim, the Superior Court of 


Pennsylvania decided. (Meyer’s es- 
tate). 
The creditor had obtained his 


judgment in 1933 and had it revived 
in 1938. A tax lien was filed in 1940 
another in 1941. The debtor died in 
1940. Only asset was an interest in 


| real estate valued at considerably 


less than the amount of the judg- 


|} ment. 


to be pretried and a_ regular! 
pretrial calendar is employed, a 
practice which I heartily favor. 


When the court has determined to| : papas 
| the tax claim had priority under 


hold a pretrial conference, appear- 
ance by the attorneys is mandatory 
and defaults or nonsuits may be 
entered upon their unexplained ab- 
sence,” but even 


trial calendar is used, cases appear 
thereon only upon the initiative of | 
the judge or by request to the judge | 
by the attorney for one of the part- 
ies. 
aware of the advantages of pretrial | 
and go to trial even though they | 


Many lawyers are as yet un-| 


in the southern | 
district of New York where a pre-| 





would have been in favor of a con-| 


ference if it had been required. 
is a rare case in which nothing can| 
be accomplished on pretrial and the 
duplication which a compulsory | 
docket would entail in those few 
cases would be insignificant when 
compared with the time saved as a 
whole. Another very helpful bene-~ 
fit to atiorneys is that the length of 
the trial may be estimated 


curately after pretrial and a day 
certain may be assigned to the case, 
eliminating the inconvenience of 
ceunsel holding themselves and wit- 


nesses in readiness for an indefinite 
period. 


As a practical matter, pretrial be- 








fore me operates something like 
this. I think the best time for the 
conference is from 2 to 6 weeks 
prior to the regular trial date, at 
which stage the nature of the proof 
to be offered is known to the attorn- 
eys but the expense « inig wit- 
nesses and the time med in 
preparing them - n een in- 
curred. I read the ple in ad- 
vance of the hearin t an idea 
of what the real issu re I hold 
the conference in cham and tr 

o create an informal phere, 
although I do have a stenographer 
present to report the proceedings. 
While it is the view of persons 
that the formality of record dis- 
courages frankness on the part of 
the attorneys, in a 1etropolitan 
area such as ours with its diversity | 
of cases, perhaps coming before a| 
number of judges, it a practical 
necessity; it is also helpful 
toward drawing an order which ac- 
curately embodies the action taken} 
at the conference. I have each at- 
torney state his position and then 


permit them to ask each other ques- | 
which | 


tions concerning concessions 


may be made or on any matter di- 


It | 


| 
| 


The government contended that 


Section 3466 of the Revised Statutes. 
The judgment creditor relied on 
Section 3672 of the Internal Rev- 
enue Code, which provides that a 
lien for federal taxes shall not be 
valid as against a mortgagee, 
pledgee, purchaser or judgment 
creditor until notice has been filed. 

Superior Court took the position 
that Congress in enacting the latter 
section sought to correct the injus- 
tice of United States v. Snyder, 149 
U. S., 210, in which it was held that 
a lien for a federal debt was en- 
forcible against a bona fide pur- 
| chaser without notice. 


“The government does not, and 


| could not, claim priority under its 


fairly ac-} 


| 


| 


rected toward narrowing the issues | 


and obviating the necessity of form- 
al proof upon the trial. I also ask any 


questions which suggest themselves | 


as aiding these purposes. 


After the | 


conference is over, I direct that an| 


order be entered in accordance with 
rule 16, its recital being binding 
upon the parties at the trial.” 





22 Holtzeff, New 
Courts (1940) 115: 
', Supp. 992) (N. Ala. 1939) 
2 noted that there is no specific at 
hority for sancticns with reference 
tri al but Rule 41 (b) of th 
of Civil Procedure authorizes 
an action for failure te I 
rules or any order of the 
would be effective cnly agair 
who did not appear at a pretr 


- Rule 16 provi ir 
1 court shall make an order 
action. taken at 
amendments allowed 
agreements made 
of the matters 
limits the issues for tri 
posed of by admissiens or ag me 
counsel: and such order whe entered ¢ 
trols the subsequent course f 
unless modified at the trial t 
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_ ifest injustice.’ 


LAW BOOKS 








NEW AND USED 
LAW LIBRARIES APPRAISED 


LUTHER H. BISSELL 
442 New England Ter., Orange 
ORange 3-5381 
Representing 
MATTHEW BENDER & CO., Ine. 
109 State St., Albany, N.Y. 











It | 


sovereign power, but only by an act 
of Congress and it cannot be im- 
paired or displaced by any state law 

* * but Congress may grant 
priority over federal liens to mort- 
gagees or judgment lien creditofs. 








has been held that where an order 
after pretrial is definitive in its 
terms and is acquiesced in by able 
attorneys for both sides, admissions 


may not be repudiated by new at-! 


torneys for one of the parties.“ It 
stands to reason that if admissions 
of counsel on the record at a pre- 
triai conference cannot be relied 


It may say that the first in time 
is the first in right and further that 
the government may lose its prior- 
ity by failure to give notice of its 
claim. No case of the United States 
Supreme Court, decided after the 
passage of Section 3672, has been 
cited, and we have found none that 
upholds the government’s conten- 
tion. The contrary view has judicial 
support * * *, 

“It is argued further by the gov- 
ernment that a judgment lien under 
Section 3672 is but an inchoate, 
general lien and will not defeat the 
government’s priority as it has not 
been made specific by the issuance 
of an execution which has proceed- 
ed far enough to take the land out 
of the possession of the debtor. * * * 

“We do not find that Section 3672 
makes distinction between specific 
and general liens. If it be deter- 
mined otherwise, considerable lib- 
erty will have to be taken and a 
meaning read into the act that has 
not been expressed.” 


Refusal of Landlord To 
Repay Overcharge Is 
Found Not Willful 


Philadelphia, Pr. (CCNS) A 
landlord’s honest mistake as _ to 
when he was required to register 
and submit to rent control was held 
not to subject him to treble dam- 
ages in an opinion handed down by 
U. S. District Judge Bard. 

The court allowed recovery only 
of the actual amount of the over- 
charge plus attorney’s fees and 
costs. 

“The violation was neither willful 
nor the result of failure to take 
practicable precautions against the 
ocurrence of the violation,” Judge 
Bard wrote. “Defendant mistakenly 
believed that he was not required 
to assume the statutory obligations 
of a landlord, necessitating registra- 





upon by the court to the same ex- 
tent as those made on the 
at a trial, the proceeding would 
have no force or validity and 
advantage I have been discussing 
would be illusory. I had occasion 
only recently to hold that the Gov- 
ernment, participating in a pretrial 
of a suit under the Tucker 
bound by the admissions made 
the 


on 


States attorney just as would be an 


attorney for a private litigant and | 





(Continued on Page 5 Col. 1) 
24. King v. Edward Hines Lumbe 
(62 F. Supp. — — (D. Ore. 1945) ). 


record | 


the | 


Act, is] 


record by the Assistant United | 


tion of the lease, until he took legal 
| title. When the maximum price was 


| fixed, defendant immediately reduc- 
led the rental to conform with the 
order. The fact that defendant re- 


| fused to refund the excess rental 
collected prior to the pricing order 
does not, in itself, indicate a wilful 
violation. Defendant is not preclud- 
ed by the act from having his rights 
; determined by a court of law. If, 
upon advice of counsel, defendant 
in good faith resisted the order to 
| refund a portion of the rental col- 
| lected, he did not, without more, 
| 

j 


. 


make himself liable for treble dam- 


ages.” (Duers v. Rose) 
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A heavy wooden, metal-bound box 
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knives of small-sword dimensions, 
and two large horse pistols warned 


COMPLETE 
TRUST SERVICE 


Whatever fiduciary service your client 
may require, the National State Bank 
renders it—as efficiently as possible, and 
with the determination to make it pleas- 


ing to you and your client. 


NATIONAL STATE BANK 


(Department of Estates & Trusts) 


Member Federal Deposit Ineurance Corporation 


pi 


1812-1946 


and 


away. 


NEWARK I, N. J. 

































Page Four 


NEW JERSEY LAW JOURNAL, THURSDAY, AUGUST 1, 1946 


69 N. J. L. J. Index Px, 








New Jersey Lam Journal 


Established 1878 
Member of Court and Commercial Newspaper Syndicate 


ALFRED C. CLAPP, Editor 
ASSOCIATE EDITORS 
William J. Brennan, Jr. Joseph Harrison 
Harold H. Fisher Nathan L. Jacobs 
John J. Francis G. Dixon Speakman 
Israel B. Greene Clark C. Vogel 


Published’ every Thursday by the 
NEW JERSEY LAW JOURNAL PUBLISHING CO 
24 Edison Place, Newark 2, N.J. 
Mitchell 2-0075 
Subscription Rates 
3.50 
Entered at Post Office, Newark, N.J., as Second Class Matter, 
Under an Act of Congress of March 3, 1879 





THURSDAY, AUGUST 1, 1946 





THE KU KLUX KLAN IN NEW JERSEY 


The revival of the most vicious organization in American histor 
threatens to engulf the State of New Jersey Newspapers report brash 
statements by nationa! and local leaders of the Ku Klux Klan that the 
are with plans for increased membership. and _ vigorous 
activity throughout the State. 

Members of the Bar, to whom historically and rightly has fallen the 
duty and responsibility of maintaining active vigilance in the preservation 
of the liberties of man and decency and order in a democratic society 
thus presented The whole weight of the 


must be thrown in support of 


progressing 


cannot ignore the challenge 
lega! profession, with vigor and courage, 
efforts to dissolve the organization’s corporate charter, and every lawyer 
individually and in concert, must fight ail efforts of the Klan to spread 
its doctrine of bigotry, prejudice ana hate. 

The Law Journal accepts the challenge and enters the fight. It ad- 
vocates immediate revocation of the Kian’s corporate charter and iis 
complete dissolution. It advocates the criminal prosecution of all of its 
members. If such actions. in the opinion of ihe Attcrney General cannct 
be sustained under existing law, it advocates the calling of a special 
session of the Legislature to pass the necessary legislation under “he 
It urges all members of the Bar to write or 
wire the Governor supporting the steps here advocated. It urges al! 
Bar Associations to dispatch resolutions condemning the Klan 
advocating its dissolution and the criminal prosecution of its members 
Such activity is the minimum extent of the duty and responsibility of 
the profession 


RESTRICTING PROFESSIONAL EDUCATION 


police power of the State 


and 





It is not a common practice to comment upon the evils of the over- 
supply of architects, engineers. grocers, butchers, or bricklayers. The 
flow of popular comment. criticism and suggestions of remedies is usually 
directed to the evils which alleged!y arise from conditions due to the 
bar”: it being generally supposed that the inability of a 


“overcrowded 
in the profession to earn a reasonably good income is 


large numbet 
likely to drive the struggling attorney to unethical practices, with con- 
sequent injury to the public. 

Without passing vpon the question whether there is ever an “over- 
crowded field in any profession or trade, except unskilled labor, and 
without accepting the correctness of the diagnosis that unethical practices 
are at all due to “overcrowding” the bar, it is of interest to reflect upon 
the various forms of remedies offered. 

First. there are those who would raise the standards of prelegal 
education, law school training, and apprerticeship, with stricter admission 
examination and character references. In this group are those who would 
make admission to the bar conditional or probationary for a given period, 
subjecting the candidates to tests of character and ability in the actual 
practice of the law. 

Although an incidental result of these proposals would be to restrict 
or lower the number of lawyers in actual practice, the principal aim, and 
more direct result would be to offer to the public lawyers of greater 
ability and trustworthyness Nor would these proposals obstruct the 
study of law for purposes other than engaging in practice; that is, as en 
adjunct to some other business or professional work. These proposed 
remedies are directed not against “overcrowding” the bar, but against 
lowering the standards of the profession by the admission of intellectual 
or moral weaklings. It is not good form to dwell upon the obvious, and 
perhaps the proposals herein noted would seem to be without fault, except 
for the possibility that under the guise of maintaining quality, a motive 
to control numbers may be served. Tt appears that even the rule of high 
standards must be applied with reason. 
ire those who seek to remedy the 


al 


Then there “evils” of the “over- 
crowded bar” by forbidding the “unlawful practice of law” by those not 
admitted to the bar — the real estate broker. the notary public, the trust 
company. etc. To the extent that the purpose and effect of such measures 
is to protect the public against incompetent, irresponsible and unintelli- 
such measures shculd and will prevail because sooner 
or later they will have public support. If, however, the purpose is 
retain the law business within the tamily, then the dispute will be only 
Success. if any, would be temporary. 


gent service, then 
to 


curs, and of no public interest 

And now comes to our notice a proposal by Dean Young B. Smith 
ef Columbia University Law School, advocating that professional schocis 
students within limits that correspond to the need 
Dean Smith would 
to doctors etc. In_ his 
the ecting president of Columbia University, he main- 
men for 


creating 


“Keep the number of s th o 
for additional members of the various professions. 
apply this plen lawyers, engineers, architects, 
annual report to 
tains that there is 
these professions, 
“unemployment and frustrated desires”, 

Dean Smith stetes that there can be no such thing as an excessive 
number of educated men, but draws the line where these men seek to 
specialize or go into the professions. In order to avoid “overcrowded con- 
ditions in the bar”, he advceates drastic cuts in the number ot students 
.w school, aiter the “deficit of young lawyers 


langer of training an excessive number of 
more “than those professions can absorb”, 


“with resulting social harm.” 


i { ] Gillin 
admitted to the k illin 
created by the war . 


This sounds like controlled economy gone professional. 


DETAILED OBJECTIVES 


OF LIBERAL BAR LISTED 


IN GUILD STATEMENT 





Washington (CCNS) No one 
reed be in doubt as to the objec- 
tives of the National Lawyers Guild, 


the guild’s recent convention at 
Cleveland and now being circulated 
reflects with accuracy the ideas of 
this liberal wing of the legal pro- 
fession. 

The statement is specific and de- 
tailed, covering wage and_ price 
policies, a social insurance program, 
governmen: fiscal policy, and an 
anti-monopoly program. In addition 
the statement reiterates the guild’s 
abiding faith in the destiny of or- 
ganized labor, the basic motive 
power in the drive toward a higher 
of living and 
spearhead in the drive for the pro- 
tection of democratic effec- 


as 
as 


standard 


rights, 





If it is true; 


| tive price control, sound fiscal pol- 
{ icy, 


| gram, elimination of discrimination 


expanded social protection pro- 


in employment, and the whole pro- 
} 


| gram of maximum production and 
! ful employment.” 


| “1 7 1 
| The guild much concerned lest 


| 
| postwar wage and price policies and 


social expenditure and fiscal policies 


Declarations of Intent 


if a statement of policy adopted at | 


“the | 


follow the prewar pattern, in which 
case, it is held, our country is 
doomed to a chaotic depression. 
The guild says it is for steps to 
assure broad mass purchasing pow- 
er sufficient to afford a constantly 
increasing market for maximum 
production. Real wages must be in- 
creased and the workers’ income 
protected against inflation, while 
social insurance must protect the 
' citizen in unemployment, sickness 
and old age. Government must ob- 
tain its revenues from high income 
and reduce the burden on low in- 
come and mass consuming power. 

Enactment is urged of the follow- 
ing legislation: 

1. The Wagner - Murray - Dingell! 
' National Health act. 

2. The Murray - Wagner - Dingell 
Social Security bill, providing a 
single national social insurance sys- 
tem. 

3. The Wagner - Ellender - Taft 
Housing act. 

4, Federal aid for public 
tion. 

5. Legislation providing for 
manent public works program. 


to Adopt Child Found 


educa- 


a per- 


Not to Prove Existence of Contract to Do So 





Pierre, S. D. (CCNS) 
ion handed down by the South Da- 
Court held that a 
woman, whose uncle had taken he: 


— An opin- 


kota Supreme 


the assurance that she would be- 
come his sole heir, had not offered 
evidence sufficient to establish an 
ora! contract to adopt and was not 


entitled to inheritance. 


tiffs testimony was “replete with 
declarations by the deceased indi- 
cating that he would leave his pre- 
perty to her,” the court said that 
“such declarations, and the fact that 
the plaintiff was received into the 
(uncie’s) home, supported and ed- 
ucated, does not prove the existence 
of a contract to adopt.” 

The plaintiff, Mrs. Hilda Johnston, 
alleged that her uncle, Edward 
Vappling, in 1923 assumed her cus- 


as a young girl into his home with, 


Although noting that the plain- | 


tody and care when she was 13 
under an agreement with her father 
that he would adopt her and make 
|her an heir. The opinion said the 
agreement was fully carried out 
“except only the making and filing 
}of legal adoption papers.” Mrs. 
Johnston testified to numerous 
statements by Vappling that she was 
to hecome his heir, including a 
deathbed declaration to that effect. 

“If the plaintiff is entitled to have 
the rights of a child enforced against 
the estate, the evidence must dis- 
close that Edward Vappling not on!y 
| obligated himself to rear the plain- 
‘tiff but to adopt her and thus confer 
'upon her the right of inheritance.” 
| The court held that the evidence 
failed to meet the requirement 
|that to establish an oral contract 
| the evidence must be so clear, cog- 
ent and convincing as to leave no 
reasonable doubt as to its existence.” 





Suggests Plan for Specialty Law Practice 





Much Research Seen Going to 
Waste for Lack of More Chance 
To Use Knowledge 
Philadelphia. (CCNS) —A _ spec- 
ialists’ service that would make it 
unnecessary for the general prac- 
titioner to do extensive researcn 
in matters that do not warrant such 
an expenditure of time is proposed 
by Hymen Schwartz, of the Phila- 

delphia Bar. 

Under the plan proposed by Mr. 
Schwartz a “co-ordinator” 
index and keep records on the var- 
jous specialties in the law and those 
practicing in such specialized fields, 
and from him one would learn whu 
was competent to act as a consult- 
ant on any particular matter. 
Standard Fee Proposed 

Broaching his ideas in a letter to 
the Legal Intelligencer, Schwartz 
suggested a standard consultation 
fee of $12 an hour and proportion- 
ately less for shorter periods. 

The writer cites the common ex- 
perience of lawyers in matters that 


{in the 


} 
wouid | 


require extensive research but don't 
|provide a commensurate return. 
“How unfortunate,” we muse, “that 
all this careful work will probably 
be wasted after the present matter 
is concluded.” 

|! Under Schwartz’ 
|lawver who did all 


proposal, the 
that work and 


| desired to go still further into the 


subject and keep abreast of it from 
that point forward would make his 
efforts profitable through a listing 
consultation service. 
Narrow Specialties 
writer suggests that the spec- 
ialties be narrow ones. For in- 
stance, instead of being listed as an 
expert in taxation, one might be a 
specialist in family partnerships. 
Instecd of being listed as a labor 
|lawye-, one would be termed a 
specic list in unjust discharge cases. 
Such disturbing questions as how 
many specialties a man could claim 
and how to prevent the list from be- 
|}ing used as a means of soliciting 
law business from laymen are left 
in Schwartz’ letter. 


Wants 
The 


unanswered 





) raising the standards of the bar. 


uC 


general. It 
has students from every state in the 
Africa, Belguim, etc 
the needs of a particular industry. 
io consider the fact that many a 
training as an adjunct to some 
service, service with 
enforcement agencies, 


in 





| diplomatic 
unty 
martial 


law 
| 


| average compensation. 


by stricter requirements of admission to the bar, and not by 
supply of well educated !awvers at the source. ¥ 
Law School educates men for their profession, not only for the confined 
area of its location, but for the entire United States and for the world 
is our impression that Columbia University Law Schooi 


The quality of the Bar is to be raised 


t by cutting the 
Columbia Univers 


Unien, and from Siam, China, South 


This Law School is not a vocational school to supply 


Dean Smith perhaps has neglected 


student of law acquires the specialized 
other calling: 
the F. B: I. 


or 


such government 
or numerous state and 
service in the Army or Navy courts 


cr 


as 


Realistic as we may be, let us not forget that men will choose thei: 
| professions according to their interests and inclinations, and not alio- 
gether on expectation of great financial success, 


nor upon statistics of 


Whether the student intends to practice law or make use of his legal 


= . x a ee ambi 2 : . a } : = . e } 
that during the “30s we witnessed the harmful effects of an “overcrowded ! training in connection with some other course or career, it seems to be 


bar’, we must also rec 
supply 


resulting social harm”. Nor is Dean Smith’s proposed measure conducive 


sional courses. 


all that during the same years there was an over-, beyond the scope of educational institutions to attempt to control the 
of mechanics, carpenters, bricklgyers and hodearriers, “with economy of the state by limiting the number of students in the profes- 


Attorneys and JU, 
writers in Confere 


Co-operation and Ironing , 
Complaints Among Obje 
Of New Agency 


New York (CCNS) — (. 
tion between lawyers and 
derwriters in the fields of 
profit sharing and estate y; 

s among the subjects : 
as representatives of t 
ings met here in the n¢ 
National Conference Gy: 

Among other problems ¢ 
was that of how to achiey 
understanding between 
underwriters and how 
complaints concerning 
their group. 

Represent Organization 

The National Conference 
authorized by actiop 
American Bar Association 
National Association of Lif 
writers for the purposs 
ing country-wide re 
certain principles gove 
tivities of both lawye 
writer, bringing 
measure of co-operatior 
possible, eliminatin 
standings and causes f 

It is hoped that the 
tion will be followed | 
tion at the state and 

The meeting receive 
est a detailed present 
life underwriter repre 
the educational program 
derwriters and the exten 
of underwriters’ j 
life insurance companies t 
the knowledge and 
underwriters. 

The Statement of Prin 
tween the two associations, ; 
ed in 1940, was accey 
Conference group as a ; 
tial approach to the m 
considered. Frank discus 
eral problems affecting 
interest as well as the 
attorneys and life under 
sulted in the appoint 
committees to consi 
problems. 
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Executive Secretary. Illix 
State Bar Association 
Make up Deficiencies. Ver 
lawyers have the opportu 
their formal legal education. : 
er all the fields of law that 
necessary to the practice 
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your own law traini 
within the first year 
complete your studies in 
jects in which you cons 
as yet unprepared. Re: 
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to learn and retain fa 
school can give you a 
ard texts or case books t 
in this post-graduate 
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your legal educatior 
jurisdiction in which 
you will want to stud 
locally published textb 
eral fields of law and 
proach these studies s\ 
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way you will complet: 
within a comparative! 
of time, and be that 
prepared to serve you 
Read Advance Sheets an 
icals. There is a large bod 
literature that will be 
and assistance to vy 
abreast of developments 12° 
The current advance 
appellate courts of y 
are particularly i 
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tions of the law by 
courts. These should 
promptly upon rece 
recent decision may 
the advice that 
cient. In addition to 
sheets, there are servict 
iodicals available that % 
digests of cases of unu 
decided in other jurisdict! 
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roning { ener aa cnainik wae _— sl ag? 8 ‘ heap Dyer gice ues concerning which information 
iz Objers ed by a special repre- a pili ), elie soe pees is sought, * the scope of examina- | 
gency tom Washington whol 1, aa Sets aad which has| "° permitted | is ver} broad and 
= ve il o ig e granted, a provision which has)... s wholly withiz he court’s dis- 
the conduct of the liti- n liberally construed in favor cra . 
) — G. a f pleade By rule 54 (c), the Pe pol ee : ees | 
‘S and ij e most ambitious and required to grant the relief} 4" “7. Rage eet ag 
lds of = effor rts in behalf of : which th » prevailing party EES rules marks the ach mapas of a 
estat ph dely known uae i Pas nad, | long disputed objec which I 
6 m vic itled regardless of the prayer mace |) 4 SF ES Peer ee 
ject te of . ~| have often advocated for civil cases. 
“igh le the "merits igi ee Sa the ‘particular legal theory of seo St ties median 
7 as the clinic held under ¢oy, A motion under rule 12 I —— a oe 
n ispices of the Speci ) make the complaint more de- | }7©° the court to Ress giao ae 
Grou; n Improving the Ad-  gnj and certain or for a bill of | 1S OW? ped OS pecinec i 
ems ¢ f Justice and the Sec- tisulaee tan: been held fe Ol ee available nel when the 
ct J icial Administration I mplishr of the same pur- eccasion arises. T the dis- 
nie Bar Association yn be granted only to| 28reement among experts is not - 
W m 1944 as a part of th extent that the information Mage and bears a direct Fels- 
1g me m he annual meeting ght is essential to responsive uip to the ati , eas 3 peril 
c The entire proceed- ? ing these motions should not ion. Perhaps succe — = 
nization en published and employed to unduly expand the eer a ps fiend eee 
. os ? —, vg ee. i ciaeen i eng ng eS to civil litigation, wi e I believe it 
- nsideration 1s CUE - Y the proper methods for ob-|! : " —— tal : 
‘iation sing given in many states t ning information outside eee oe Se 
: n of this merit ‘ of ultimate facts I have felt for that the 
State court procedure nt has been made that the|tradifional rules lence ar 
tice briefly to mention a elimination from Federa! | fast becoming obsolet the sede 
. ther rules which hi od £ bills of particulars” pre- courts due to yrovement 
sige led in freeing civil ~\ vents the limitation of proof some-|in the standard of ries. Re- 
~ Federal Courts fr a. Ropar Raed hen but this| forms in these two are closely 
. ss of technical niceti¢ tentio iconores the pretrial pro- integrated and I believe that they 
“inp: ger must the pleader fac lure by which the same end is;Shou!ld proceed apace. It is in the 
be n f having his complaint uch more expeditiously accom-| interest of true justice that a > 
“Bess r want of allegation shed. Rules 26 through 37 pro-|ness be permitte: sclose all 
ce ( ( he methods of deposition, dis- information, reievant the matter 
m sry and interrogatories by which|@t issue, unhamper« exclusion 
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Ped Pt Second Circuit has gone so far as 
: tl 2 Ww | to state for the lance of trial 
- s | courts that “there is more danger 
O lin refusing than admitting testi- 
mu ys h« | mony.” Perhaps this discarding cf 
blind adherence to toric restric- 
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ak | agitation for standardizing the qual- 
les ———— L F G A L a | ifications of jurors in the Federal 
|courts” and the efforts constantly 
"Serving Lawyers for 26 Years" | being meee Sent to ana 
them as to their dutie le very 
ARTE OUR POPULAR- PRICED COMPLETE | multiplication of exceptions to the 
of | hearsay rule which the courts now 
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» TEPH jin the probative ie of hearsay 
Illin CONSISTING OF iver ges which : further —- 
ciation jrated by its admissibility before 
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ation. “1 STOCK TRANSFER LEDGER | of evidence offered under the Fed- 
| DURABLE CONTAINER FOR OUTFIT |} eral shop-book rule nother ex- 
Printed Minutes .......-cc000. $1.00 extra lample. I am of the opinion that 
‘ |the ordinary hospital records are 
en Postage Prepaid if check is enclosed with order | ee 
5 * | business in which customary 
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State Legislation for Control of Business 
Rentals Is Sought by Los Angeles Lawyers 


The Action committee is author- 
ized to work also for control of res- 


Los Angeles, ( (CCNS) — Swing- 





ing into action on after a meeting at}? : 
hicl | ites ik duties idence rentals and representatives 
which members co ainec sharp!" ., ; : 
: et ae “| will be sent to Sacramento to furth- 
increases in office rentals and of] oe, the program. 


Uncertainty As to Prices 
in Contracts Hit 


an acute shortage of*$pace by reason 
of buildings by gov- 
the Los Angel - 


of occupancy 


ernmental agencies, 


es Lawyers Club has appointed a 
special committee to work for state} -- 
aad ; ‘ ; h hedaieasd fo | l0 Binding " Somanatiens Is Seen 
egislation anc as adopted four | > : i 

— ieee I aa cal Where Seller Reserves Right 
resolutions pointing to the relief é 

| Te Increase Charges 

necessary. 

One resolution calls on Governor| New York (CCNS) — Practice of 
Warren to include the subject of| some manufacturers during the 
commercial rent control in an ex-| present unsettled price situation of 


pected legislative call. This resohi-| using the phrase “prices subject to 


tion also urges members of the Leg-| change without notice” in their bill- 
islature to support the club’s re-| ings was condemned as dangerous 
quest. by the National Retail Dry Goods 
Af ter naming an “Action commit-| Association. 
tee” headed by former Club Presi- At the same time the association’$ 
dent Rollin L. MeNitt, the organi-| counsel, Hyman I. Fishbach, assert- 
zation also adopted a_ resolutiocn| ed that orders placed subject to a 
calling on the federal government} supplier's asserted right to raise 
to give up the space it is holding in! prices at the time of delivery are 
lowstown buildings. “meaningless in law” and such open 


A third resolution protested to| orders constitute no binding trans- 
the city and county governments] action. 
for taking over private buildings, | Offer Substitute Clause 
and a fourth requested Congress| At a recent meeting of the asso- 


and the Civilian Production Author- 
ity to grant priorities for 
tion of office 


Re- 
several members suggested 
that an acceptable substitute for the 


| Cilation’s committee on Vendor 
construc-| lations, 
buildings here and in 


- rT ; P araac 7 - at | . e 
other regional areas where business | objectionable phrase was one stat- 
and industry and the professions are| jng that if a change in price should 
similarly pressed. | be found necessary at the time of 
Previously the Lawyers Club heid shipment retailers would have the 
a hearing at which attorneys pro- privilege of cancelling the order 
tested commercial rental increases Referring to the open order prac 
* f . . — 
ranging up to 600 per cent, and| tice, Mr. Fishbach declared: 
speakers said “enormous rentals”| «Phere can be no question what 
y > tt of } ~ 3 sO ‘i 2 te — 
bra driving business out of the] ever under the provisions of our 
Cc fT. 


law, that no binding contract exists 
where a seller attempts unqualified- 
ly to reserve the right to set his 
own price on goods which are the 
subject of a previous sale.” 








entire contents should be admitted 
under the statute.** Upon a recent 
appeal, my admission in evidence of 
a memorandum of a telephone con- 
versation made by an employee of 
bank was sustained,’ the court 
again interpreting the Supreme 
Court decision in Palmer v. Hoffman 
as requiring confinement to its own 
facts, upon the basis of which an 
engineer's report of a railroad ac- 
cident was held to be not admissible 
under the shop-book rule on the 
ground that “its primary utility is 
in litigating, not in railroading.” 
(Continued Next Week 
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(Chancery A—147) 
'S SALBD — In Chancery of New 

setween Paul Paravati, com- 
aud Marie Caruso, Joseph Ca- 
ruso, et ais., defendants. Fi. fa., fer sale 
of mortgage ed premises, 

By virtue of the above 
fieri facias, to me directed, I 
for sale by pub.ic vendue, at the Court? 
House, in Newark, on Tuesday, the twentieth 
day of Aucust next, at 1 o ciock P.M. (East 
ern Standard time), all the following tract 
or parcel of land and premises hereinafter 
described, situate, lying and being in the 
City of Newark, Essex County, New Jersey. 
Beginning on the westerly side of New- 
ark Street two hundred twenty-two feet 
northeasterly from the northwest corner 
of Newark and Academy Sfreets; thence 
north 25 degrees 45 minutes east thirty 
feet; thence at right angles with Newark 
Street northwesterly ninety-seven feet; 
thence at right angles with the last men- 
tioned line southwesterly thirty feet; 
thence at right angles with the last men- 
tioned line southeasterly ninety-seven feet 
to the place of Beginning. 

Being Lot No. 27 Section 4 of the A, W. 
Corey property. 

eing known 
Newark Street, . 

The approximate amount of the Decree 
to be satisfied by said sale is the sum of 
Three Thousand One Hundred and Ninety- 
nine Dollars and Twenty-five Cents 
($3,199.25), together with the costs of 
this sale, 

Newark, N. J., July 15, 1946 

WILLIAM H. BUTLER, BD, Sheriff. 
~— Garodnick, Solicttor 

J.—July 25, Aug. 1, 8, 15 


SHERIF! 
ersey. 
plainant, 


writ of 
shall expose 


stated 


and designated as No. 181 


Newark, N. 


$16.55 





LEGAL NOTICES 





STATE OF NEW JERSEY 
DEPARTMDPNT OF STATE 
CERTIFICATB OF DISSOL ON 
all to whom these presents may come, 
Greeting: 
WHEREAS, It appears to my satisfacticn, 
by duly authenticated record of the proceed 
ings for the voluntary dissolution thereof by 
the unanimous consent of all the stock- 
holders, deposited in my office, thet 
ELCO METAL PRODUCTS, INC. — 

a corporation of this State, whose principal 
office is situated at No. 17 Academy Street, 
in the City of Newark, County of Essex, 
State of New Jersey (Arthur H. Schlosser, 
being the agent therein and in charge 
thereof, upon whom process may be served), 
has complied with the requirements of 
Title 14, Corporations, General, of Revised 
Statutes of New Jersey, preliminary to the 
issuing of this Certificate of Dissolution. 

NOW, THEREFORE, I, Lloyd B. Marsh, 
Secretary State of the State of New 
Jersey, Hereby Certify that the said 
corporation did, on the Nineteenth day of 
July, 1946, file in my office a duly executed 
and attested consent in writing to the dis 
solution of said corporation, executed by all 
the sfteckholders thereof, which said consent 
and the record of the proceedings aforesaid 
are now on file in my said office provided 
by law. 


To 


as 
WHEREOF, I 
hand and af 
at T : 


IN re ae IMONY 
Lave = ‘reto set 
fixed my official 
this Nineteenth day 
one CURES nine 
forty-si 
L 7 OY D 
creta 


1ton, 
; ID 
hundred = and 


MARSH, 
State. 


July 





STATE OF NEW 
DEPARTMBPNT OF ATE 
{TIFICATE OF DISSOLUTION 

t whom these presents may come, 
Greeting 
WHERE 


uly a 
for tl 


AS, 
th 


It appears to my satisfaction, 
nticated record of the proceed- 
luntary dissolution thereof by 
ll the stock- 


State, prir 

68 Mu Ibe orry 

nty Essex, 
(Samuel Katzin being 
in charge thereof, 

t rved), has complied 
Title 14, Corpora- 
Statutes, of New 

issuing of this 


cipal 
St. 


of 


Revised 
I y to the 
of ‘Dissoluton, 
DHE REFORE, I 


Jersey pre 
Certifice 
“NOW Lloyd B. Marsh, 
State of the State of New 

sreby Certify that the said cor- 

yn, on the Tenth day of July, 
1946, file in my office @ @uly executed and 
attested consent in writing fo the dissolution 
said corporation, executed by all the 
stockholders thereof, which said consent and 
the record of the proceedings aforesaid are 
ri in my said office as provided 


f 
of 


IN 
have 
fixed 
this 
one 
forty-s 
LT.0YD. ‘B. 
Secretary 
July 18, 25, 


TESTIMONY WHERDBOF, I! 
hereto set my hand and af- 
my official seal, at Trenton, 
Tenth day of July, A. os 
—— nine hundred and 
MARSH, 

of State. 


Aug. 1, 8. $16.80 





SURROGATE’S NOTICES 





ESTATE OF WILLIAM RADEMAEK- 
ERS, SR., deceased. 
NOTICE OF SETTLEMENT 
Notice is hereby given that the accounts 
of the subscribers, William H. Rademaekers, 
Jr. and Clara B. Rademaekers, Surviving 
co-Executors under the last Will and Tesfa- 
ment of WILLIAM H. RADEMABKPRS, 
Sr., deceased, and Paul M. Strack, Executor 
of the last Will and Testament of Marie 
Rademaekers, decemsed, who during her life- 
time was one of the co-Executors of the last 
Will and Testament of WILLIAM H. RADE- 
MAEKERS, Sr., deceased, will be audited 
and stated by the Surrogate and reported 
for settlement to the Orphans’ Court of the 
County of Essex on Tuesday, the 13th day 
of August next. 
Dated: June 
WILLIAM 
‘Ld 


Hi. 


27, 1946. 

H. RADEMAEKBRS, 

A B. RADEMAEKERS 
M. STRACK 

Glauberman, 

Pl., Jersey City, 


Jr. 


Isadore 
1 Exchange 
and 
George McElroy, 
1143 E. Jersey St., 
Proctors 
L.J.—July 4, 18, 


N. J. 


Elizabeth, N. 


23, 25, Aug. 1 





June 27, 1946 
ESTATE OF ELIAS CASWELL also known 
as PDWARD CORNELL, deceased. 
Pursuant to the order of GEORGE H. 
Becker, Surrogate of fhe County of Essex, 
this day made, on the application of the 
undersigned, Administratrix of said deceased. 
notice is hereby given to the creditors of said 
deceased, to exhibit to the subscriber under 
oath or affirmation, their claims and demands 
auainst the estate of said deceased, within 
six months from this date, or they will be 
forever barred from prosecuting or recover- 
ing the — against the subscriber. 
ERTHA LOCKWOOD 
STICKEL & STICKEL, Proctors 
11 Commerce st., 





148) 

hancery of 
né Merkler, 
Hurelsenbetk 


an infant, 


(Chancery 
S SALE 

setween 
and Louis 
W. Hue 
aa, %a., 


SHERIFF" 
Jersey. 
Jeainant, 
and Karl 
fendants. 
premises. 
By virtue 
fieri facias, 
sale by 


com 


de 


ise 


of 

to 
public 
Newark, 
August next, 
Standard 
nd and premises 
cdeseriied! situate, 
of Newark, 


on 
at 
Time), 


6th 
M 
par 
par- 


being 


New 


Sseularly 
in the City 
Jersey. 
Beginning the northerly 
ie, distant 
easterly line 
thence easter 
South Oran = 


at a point in 
line of South Orange Ave 
erly 50 feet from the 
South 11th Street; running 
along the northerly line of 
Avenue 25 feet; thence running northerly 
at right angles to South Orange Avenue 
100 fect; thence westerly parallel with 
South Orange Avenue 25 _ feet; thence 
southerly 100 feet to South Orange Ave- 
nue and the place of Beginning. 

Being lot No. 4 ‘Map of 
Dougherty, Newark, N. J.,’’ ma 
cisco & Barkhorn, Surveyors, 
as 375 South Orange Avenue. 
The approximate amount of the decree 
be satisfied by said sale is the sum of 
pe Thousand Six Hundred and Eighty- 

Five Dollars and Seventy-Eight Cents 
($10,685.78), together with the costs of 
this ale. 

Newa : 
WILL 1AM H. 
Stickel & Stickel, 
L.J.—July 11, 18, 


east 
= 


Prope rty A. 
de by Fran- 
and known 


to 


July 1, 1946 
BUTLER, 3D, 
Solicitors. 

25, Aug. 1 


Sheriff. 
$17.22 
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STATD OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
To all to whom these presents may come, 

Greeting: 

WHEREAS, If appears to my satisfaction, 
by duly authenticated record of the pro- 
ceedings for the voluntary dissolution there- 
of by the unanimous consent of all the sfock- 
holders, deposited in my office, that 

BEOKWITH-CHANDLER COMPANY 
a corporation of this State, whose principal 
office is situated at Delancey and Ruther- 
ford Streets, in the City of Newark, County 
of Essex, State of New Jersey (Clarence W. 
Slocum, being the agent therein and in 
charge thereof, upon whom process may be 
served), has complied with the requirements 
of Title 14, Corporations, General, of Re- 
vised Statutes of New Jersey, preliminary 
to the issuing of this Cerfificate of Dissolu- 


ion. 

NOW THEREFORE, I Lioyd B. Marsh, 
Secretary of State of the State of New 
Jersey, Do Hereby Certify that the said cor- 
poration did, on the Tenth day of July, 
1946, file in my office a duly executed and 
attested consent in writing to the dissolution 
of said corporation, executed by all the 
stockholders thereof, which said consent and 
the record of the proceedings aforesaid are 
now on file in my said office as provided 
by law. 

IN 
have 


TESTIMONY 
hereto set 
fixed my officis 


WHERBOF, I 
my hand and af- 
al seal, at Trenton, 





this Tenth Gay 
thousand in 
six, 


LLOYD 
tar 


of July, A. D., one 
hu € and forty- 


B. MARSH, 
y of State. 





> OF NEW 
"ARTMBENT 
ATE OF 


JERSEY 

OF STATE 

DISSOLUTION 
sents may 


WHEREAS, It apy 


all the stock 
rs ited in my office, tha 

Mn NN. c HE STNU T APTS. INC. 

I f this State, whose princir 
at No. 12 North: Or 
» Cify of East — 
meme of New Je 
ng the sate - 

f upen chon pr c 1 
has — with the require: nts of Tifle 
14, Corporations, General, of Revised Stat- 
utes of Rane Jersey, preliminary to the 
ssuing o = Certificate of Dissolution. 

NOW Tt EREFORE, I Lloyd B. Marsh, 
retary of State of the State of New 
Jersey, Do Hereby Certify that the said cor- 
poration, did, on the Tenth day of July, 
1946, file in my office @ duly executed and 
attested consent in writing fo the dissolution 
of said corperation, executed by all the 
stockholders thereof, which said consent and 
the reeord of the pheeedings aforesaid are 
now on file in my said office as provided 
by law. 


ra 1 
ator 
Youn- 


Sec 


IN 
have 
fixed 


TESTIMONY WHERDBOF, I 
hereto set my hand and af- 
my official seal, at Trenton, 
this Tenth day of July, A. D 
one thousand nine hundred 
forty-six. 
LLOYD B. 
Secretary 
July 25 


20, 


and 
MARSH, 


of State. 
Aug. 1, 8 





CHANCERY NOTICE 





3/2: 
nan ERY, oF 
ICE OF 

3etween ANTOINETTE F 

RICHARD E. LYON, her 

plainants, and DOROTHY F. 

et al, Defendants. 

By virtue of an order of 
Chancery dated May 21, 1946 to me direct- 
ed, I shall expose for sale at public vendue 
to the highest bidder on Monday, August 
5. 1946, at 2:00 p.m. at Room 303, Essex 
County Court House, Newark, New Jersey. 
all that certain tract or parcel of land 
and premises situated in Bloomfield, County 
of Essex and State of New Jersey, and 
described as follows: 

BEGINNING at a point in the 
line of Belleville Avenue therein 
westerly fifty feet from the 
of Willet Street, from thence running (1) 
south three degrees thirty-five minutes west 
one hundred and twenty-one feet: the 
(2) north eighty-nine degrees fifty minutes 
west seventy-two and sixty hundredths feet: 
thence (3) north eight degrees east one 
hundred and seventy and thirty hundredths 
feet fo said southerly line of Belleville 
Avenue and thence (4) along cou _ Sam 
south fifty-eight degrees thirty minutes east 
ninety-three and forty-four hundredths feet 
to the point or place of Beginning, together 
with all and singular fhe hereditaments ard 
e2ppurtenances to the said pre mises belong- 
ing or in anywise appertaining. 

Being known and designated 
ville Avenue, Bloomfield, New 

Conditions cf sale will b 
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Lioyd B. Marsh, 
State cf New Jer- 
Certify that fhe said cor- 
poration did, on the Eighteenth day of July, 
1946, file in my office a duly executed and 
attested consent in writing to the disseluti on 
of said corporation, ¢ ited by all the 
stockholders thereof, which said consent and 
the record ef the proceedings aforesaid are 
now on file in my said office as provided 


by law. 
WHEREOF, I! 
have hereto set y hand and at- 
fixed my official seal, at Trenton, 
this Eighteenth day of July; A. D., 
one thousand nine hundred and 


1x. 
B. MARSH, 
Secretary of State. 
L.J.—July 25, Aug. 1, 8, ! 


of the 
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STATE OF NEW JERSEY 
DEPARTMDPNT OF STATE 
CERTIFICATE OF DISSOLUTION 
To all to whom these presents muy come, 

Greeting: 

WHEREAS, It appears to my satisfaction, 
by duly authenficated record of the precerd 
ings for the voluntary dissolution thereof by 
the unanimous consent of all the stock- 
holders, deposited in my office, that 

- RAVSON, INC. 
a corporation of this State, whose principal 
office is situated at No. 24 Branford Place, 
in the City of Newark, County of Essex 
State of New Jersey, (Mortimer Eisner, 
being the agent therein and in charge thereof, 
upon whom process may be served), has 
complied with the requirements of Title 14, 
Corporations, General, of Revised Statutes 
of New Jersey, preliminary to the issuing of 
this Cerfificate of Dissolution. 

NOW THEREFORB, I, Lloyd B. Marsh, 
Secretary of State of the State of New 
Jersey, Do Hereby Certify that the said 
corporation did, on the Seventeenth day of 
July, 1946, file in my office a duly executed 
and attested consent in writing to the dis- 
solution of said corporation, executed by all 

stockholders thereof, which said consent 
record of the proceedings aforesaid 
file in my said office as provided 
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STATE OF NEW JERSEY 

DEPARTMPNT OF STATE 
CERTIFICATE OF DISSOLUTION 

To all to whom these presents may come, 

Greeting: 

WHEREAS, It appears to my satisfaction, 
by duly authenficated record of the preceed- 
ings for the voluntary dissolution thereof by 
the unanimous consent of all the stock- 
holders, deposited in my office, that 

FRANKLIN SHOE REBUIL DBRS. INC. 

a corporation of this State, whose principal 
office is situated at No. 867 Broad Street, 
i the City of Newark, County of Essex, 
State of New Jersey, (Neil Ciotola, being 
the agent therein and in charge thereof, 
upon whom process may be served), has 
complied with the requirements of Tilte 14, 
Corporafions, General, of Revised Statutes 
of New Jersey, preliminary to the issuing of 
this Certificate of Dissolution. 

NOW THEREFORE, I, Lloyd B. Marsh, 
Secretary of State of the Stafe of New 
Jersey, Do Hereby Certify that the said 
corporation did, on the Sixfeenth day of 
July, 1946, file in my office a duly executed 
and attested consent in writing to the dis- 
solution of said corporafion, executed by all 
the stockholders thereof, which said consent 
and the record of the prceedings aforesaid 
are now on file in my said office as provided 
by law. 

IN TESTIMONY WHEREOF, I 
have hereto set my hand and af- 
fixed my official seal, at Trenton, 
fhis Sixteenth day of July, A. D., 
ene thousand nine hundred and 
forty-six 
LLOYD B. MARSH, 

Secretary of State. 
18, 25. Aug. 1, 8 
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uly 11, 1948 
ESTATE OF HARRY GOL DSTEIN. deceased. 
Pursuant to the erder of GEORGPR H 
BECKER, Surrogate of the County of Essex, 
this day made, on the application of the 
undersigned Administratrix of said deceased, 
notice is hereby given to the creditors of 
said deceased, to exhibit to the subscriber 
er oath or affirmation, their claims and 
demands against the estate of said deceased, 
within six months from this date, or ther 
will be forever barred from prosecuting or 
recovering the same against the subscriber. 
ETHEL COHEN 
EDWARD R. McGLYNN, Proctor 
17 Academy Street 
Newark, N. J. 
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STATE OF NEW Me ytd 


CERTIFICA 
BY STOC KHOL DER: 
To all to whom these presente may come, 
Greeting: ! 
WHEREAS, It appears to my satisfaction, 
by duly authenticated record of the pro- 
ceedings for the voluntary — thereof 
ones in my office, that 
AMP RANGERS ASSOCIATION 
a corporation of this State, 
office is situated at No. 10 Duryea_Road, in 
Town of Upper Montclair, County’ of 
State of New Jersey (Edward W. 
being the agent therein and in 
thereof, upon whom process may le 
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14, Corporations, General, of the 
Revised Statutes, preliminary to the issuing 
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NEW JERSEY 

OF STATD 
DISSOLUTION 
may come, 


STATE OF 
DEPARTMENT 

CERTIFICATE OF 
all to whom these presents 
Greeting 
WHEREAS, It appears to my satisfactien, 
by duly authenticated record of the proceed- 
ings for the voluntary dissolution thereof by 
the unanimous consent cf all the stock- 
hold rs, deposited in my effice, that 

33'SOUTH MUNN AVENUE CORP. 

a corporation of this State, whose principal 
office is situated at at No. 123 North Oraton 
Parkway, in the City of East Orange, 
County Bssex, State of New Jersey 
(Maurice Steiner being the therein 
and in charge thereef, upon whom process 
may be served), has complied with_ the 
require ments of Titl 14, Corporafions, 
General, of Revised Statutes of New Jersey, 
preliminary to the is ng of this Certificate 
of Dissolution 

NOW, THEREFORE. I, Lloyd B. 
Secretary of State of the State 
Jersey, Do Hereby Certify that 
corporation did, on the Nineteenth 
July, 1946, file in my office a duly ‘ 
and attested consent in writing to the dis- 
solution of said corporation, executed by all 
the stockholders thereof. which id consent 
and the record of the proceedings aforesaid 
are now on file in my said office as provided 


y law. 

? IN TESTIMONY WHEREOF, I 
have hereto set my hand and af- 
fixed my official seal, at Trenton, 
this Nineteenth day cf July, A. D., 
one thousand nine hundred and 
forty-six 
LLOYD B. MARSH, 
Secretary of Sta 

L.J.—July 25, Aug. 1, 


Marsh. 
of New 
the said 

day of 
executed 
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7 July 15, 1946 

ESTATE OF ANNA M. YEAGDR, deceased 
Pursuant to the order of GEORGE H. 

BECKER, Surrogate of the County of Essex, 
this day made, on the application of the 
undersigned, Executor of said deceased, notice 
hereby given to the creditors of said 
deceased, to exhibit to the subscriber under 
oath or affirmation, their claims and demands 
against the estate of said deceased, within 
six months from this date, or they will be 
forever barred from prosecuting or recovering 
the same against the subscriber. 

ARTIN G. SCHWARTZ 
MARTIN G. SCHWARTZ, Proctor 
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Newark 2, 
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ESTATE OF ANNA RUSKIN, | 
Pursuant to the order of 
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ES LEGAL NOTICES | DIGESTS OF RECENT OPINIONS 
STATE OF NEW JERSEY . 
oF “DISSOLU! TION CONTRACTS — INSURANCE — parties never meant to come into, 
these ” An incidental third party benefi- contractual relations; a possible 
5 tisfact ciary does not have the status of benefit to such a party by the per- 
an assured so as to enable him to | formance of a contract is not enough 
sue on the policy. to give him the right to maintain 


—In determining whether third 
parties are parties for whose 
benefit a contract of insurance 
was intended, inquiry must be 
made into the terms of the policy. 
whether they knew of its exist- 
ence, how the premium was paid. 
whether they paid any portion 
thereof, etc. 


Pr ACTICE — A moticn to strike 
a complaint as frivoleus will not 
be granted unless it clearly ap- 
pears to be so on the facts alleged 
in the complaint. 

—Payment and release are matters 
of affirmative defense and do not 
form the basis of a motion to 
strike the complaint as sham. 





ENT OF I 
CHANCER Y 


, Digested from an _ opinion by 
nant, and Edyth » Burling, C. C. J., rendered July 12, 
“| 1946. N. J. Supreme Court. McMa- 

hon v. Alexander Furs and Fire- 
Fund Insurance Co. For 
t,| plaintiff: Altman & Backer by 
‘t946, at} Chaim H. Sandler. For Firemen’s 
Fund Insurance Co. - Lloyd, Horn 
& Perskie Herbert Horn. 


The defendant insurance company 
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Z in issued a policy wherein Alexander 
J : 

Pla was named as insured. The 

ew s oa : ‘ c . 
y was entitled “Furrier’s Cus- 
tomers Policy.” The plaintiff stored 
D se certain coats with the co-defendant 
7 g eee ~"| Alexander Furs. It is alleged they 
June 27, 1946 sustained damage within the terms 

IZA J. SILVA, deceased. : 

g he order of GEORGE H.| of the policy and that defendant 


the County of Essex, | 
the application of the 
I utor of said deceased, | 
given to the creditors of said 
sd 1ibit to the subscriber under 
+ affirmation, their claims and demands 

state of said deceased, within 
this date, or they will be 
m prosecuting or recover- 
ist the subscriber. 





insurance company is liable to the 
plaintiff for such damage. 
Defendant moves to strike the 
complaint on the ground it is (A) 
frivolous, in that it does not set up 
legal cause of action as plaintiff 














SIDNEY A. BRASS was neither a party to the insur- 
« ‘ASS, Proctors, . 

; ance contract nor anything more 

18, 25, Aug. 1 than an incidental third party bene- 


ficiary (B) sham in that the policy 
provides that any loss, at the option 
ae ounct | Of the company, may be paid to Al- 
iEIDel..| exander Furs or adjusted and paid 
to the customer, and this defendant 
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OMPANY OF NEWARK hha : 
vick & Fre edman, Proctors Furs 
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bo | Reliance is placed on two cases 

which held that “before a claimant 
}| becomes entitled to favor as an as- 
he must establish that he has 
status of an assured one 
who is not a party to a contract has 
no status to sue upon it if he be a 
person with whom the contracting 
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ppraisals are accepted. 
or more than half a cen- 
ury our own records are 
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icy and resort to the conduct of the 
parties is necessary. There is a 
dearth of pertinent facts such as 
manner of payment of premium, 
whether the bailor paid any portion 
of it, knowledge of the policy, the 
form of the receipt issued by the 
bailee. Thus essential fact questions 
/ are as yet undetermined. To strike 


| The application of the rule of unde- 


To have that ef- 
at the contract 


an action upon it 
fect it must appear tl 
was made for his benefit.” 

is to be dis- 
In both 


property in- 


But the instant cz 
tinguished from th 
of them the primary 


ise 


ose cases. 


sured was of the warehousemen. 
The plaintiffs were strangers to the 
contract. They did not contribute to 





the consideration and had no know- 


ledge of the policy until after the 
loss. 
In the instant case, property of 


the named insured is expressly ex- 
empted from coverage, reference is 
made to a customer's receipt under 


a 


which assured agrees to effect in-} 
surance on bailor’s property, provi- 
sion is made for an optional and 
facility of payment plan. There is 


uncertainty in the terms of the pol- 






a compiaint as frivolous, it must 
clearly appear to be so upon the 
facts alleged in the complaint. It 
does not so appear and the motion 


to strike on this ground is denied. 
With regard to the second ground, 


this is based on an allegation of 
payment under the terms of the 
policy. However the assertion of 
payment and release are affirmative 


defenses and are the subject matter 
of an answer, not a motion to strike. 


the support- 
ving party is 


nied facts asserted by 

ing affidavit of the 

not applicable. 
Motion denied. 


mo 


ACCORD AND SATISFACTION — 
An alleged accord and satisfac- 
tion is not legally binding unless 
the plaintiff has accepted the 
terms or acted in accordance with 
the conditions thereof. 


orandum by 
rendered July 
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Eastwood, C. C. J 
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, MORTGAGES—Mortgage construed 


Bankruptcies 
and held the payment of $500 on came. 








principal required to be made on on rerees 
the maturity date in order to ob- ck: solr, 
tain a rettewal of the mortgage, | yexieKsoN itneceli ‘Ernest (Buyer), 
did noi come under the 30 day} Hevly 31 «ana ee pap nts 
grace clause in the mortgage. $100.30; 1 fr, Gaskill solr, John ?’, 
—Where mortgage provides for an /iiU\i 1eth Haro'd (Operator _Amuse- 
assignment of refit on default, the | [iy M8805 AT toe ANto oho oon 
mortagee is entitled to rents ate, Sete seme. Bernard L. White; 
which become due after default, LOSICK, Solomon (Painter), 429 78th. St, 


. . . Nor 
as assignee, and the receiver is ; 


entitled to the rents which be- 
come due after his appointment. 


solr. 









Digested from a memorandum by 
Kays, V. C., rendered July 18, 1946. 
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In Chancery of New Jersey. Be- meat are Hy, geod, sap 
tween Hoboken Bank, etc., and sie e. eee 
Clinton Realty Corp. For complain- | Pocoxo (Toy | Manufa 
'ant: Pierson & Brand, Julius Lich- ea : ae, Ete ae 
tenstein of counsel. For defendant: it fr. ak gt es Pe 
Samuel J. Davidson. Denny (General Delivery), Atlantic City 

oa . P vol al $3,324.92: ussets none; reit 

This is an application for the ap- none; 7-23 
pointment of a receiver of rents. roe tage Oy 

The bill of complaint was filed “ae Bh Meas ome oe 
April 26, 1946, to foreclose a mort- 7-26. 3 
gage dated February 28, 1941, which | ‘ a oh a. tea ee ae 
is alleged to have matured on| 3951.14: | assets $50; | refr, asskill; 





March 1, 1946. 

The mortgage provided that the 
mortgagor should have the privilege 
of renewing the mortgage for an 
additional five years provided the 
sum of $500 is paid in reduction of 
principal on the date when the bond 
and mortgage is made payable. 

The mortgage also contained a 
clause providing for 30 days’ grace 
for the making of payments of in- 
terest, installments on principal and 








provision for the assignment of the 
rents is entitled to the rents which 
became due after default, as as- 
signee, and the receiver, to be ap- 
pointed, is entitled to the rents 
which become due after his ap- 
pointment. In any event, the de- 
fendant is not entitled to the rents 
due after the default. 

A receiver of rents will be ap- 
pointed who will serve without 
compensation as suggested by Mr. 
On February 27, 1946, defendant’s | Lichtenstein. 
solicitor notified complainant of its 
intention to renew the mortgage. 
Defendant’s solicitor was informed 
that the $500 payment must be 
made on March 1, 1946, otherwise 
complainant would deem the mort- 
gage due. On March 4, 1946, defend- 
ant tendered the $500 and complain- 
ant refused to accept it. 

Defendant contends the 30 day 
grace period applies to the payment 
of $500. Complainant denies this and 
says time was of the essence of this 
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payment. Defendant also contends Gra 8. Law School 
the mortgage is ambiguous and Meatcan Immigration Cases 
therefore should be construed Luis Rojas de la Torre 
strictly against complainant. 5@ East 42nd Street, N. Y. 


The court sees no ambiguity in 
the mortgage and finds the $500 re- 
newal payment was not intended 
by the parties to come under the 
“grace” provision. Since the pay- 
ment was not made on or before 


MUrray Hill 2-0780 
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22, 1946. N. J. Supreme Court. Tren- 
ton v. Hamrid Realty, et als. For} 
plaintiff: McCarter, English & Stu-| 
der. For defendants: John J. Con- 
nell. | 


to strike the 
all counts. 

is that on 
agreement was 


Application is made 
first special defense 

Briefly the defen 
April 10, 1944, an 
executed, the nature of which con- 
stituted an accord and satisfaction 
of all the claims of plaintiff alleged 
in the complaint. id agreement 
is referred to as “Schedule A”. The 
agreement is signed by the defend- 
ants. It is not signed or executed by 

he pieiatett. The Agreement is uni- 
lateral and unless there is evidence 
or proof that the ter and condi- 
tions of the agreement have been 
accepted by some unequivocal act 


to 


se 


















on the part of the plaintiff, it is 
without legal vitality to operate as 
an accord and satisfaction. There is 
no proof that plaintiff has accepted 
the terms or acted in accordance 
with the so-called accord and satis- 
faction represented by the Agree- 


ment of April 10th. 
The motion to strike this portion 
of the answer is therefore granted. 














Announcement | 
Julius Kass, a member of th v | 
Jersey and New York Bars, pv 
merly Major. Air Cort and Chict | 
of Labor Relations, Army Air Forec- | 
es, Easiern District, become 
associated with aoe Brady & 
Haas in the practi law, at | 
11 Broadway, New 
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BOUGHT - SOLD - APPRAISED | 


GANN LAW BOOKS 


Newark 2, N. J. 


790 Broad St.. 








March 1, there was a default which 
entitled complainant to the appoint- 
ment of a receiver under the terms 
of the mortgage. 

In view of the cases, it appears 
that the mortgagee by virtue of the 


LORENZO J. ROEL 
149 BROADWAY, NEW YORK 
BArclay 7-4796 

















The Certified Shorthand Reporters’ Association 
of New Jersey 
Announces that 


Commencing September 1, 1946, the minimum fee for the 
attendance of Certified Shorthand Reporters in 
connection with the reporting of any and 
all legal proceedings will be 


FIFTEEN DOLLARS 


This increase, made necessary by present economic con- 
ditions, will enable the Certified Shorthand Reporters 
of this state to render to the legal profession the same 
proficient and competent service as they have in the past. 


The Cooperation and Support of the Profession 
Is Solicited. 


Certified Shorthand Reporters’ Association 
of New Jersey 


HAVE IT REPORTED * * * “THE RECORD NEVER FORGETS” 
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DIGESTS OF RECENT OPINIONS 


POWERS OF APPOINTMENT — Aj created a trust for her daughters 


power is exclusive when there is | 


granted to the donee the right to 


appoint to any of the designated | 


for life and then provided: 
“Upon the death of my daughter 
Edith, it is my will that the princi- 


objects to the exclusion of others.| pal of my property undisposed of 


—A power is non-exclusive when 
no right of selection among the 
objects or of exclusion of any of 
them is given to the donee. 

—Under a power containing no 
words of exclusion, the property 
must be so distributed that all 
the objects shall have some por- 
tion of it, and the exclusion of 
any member of the designated 
class in making the appointments 
invalidates the attempted exer- 
cise of the power. 

—New Jersey does not recognize 
the so-called rule of partial valid- 
ity of exercises of powers. 

WILLS—WORDS AND PHRASES 
—Where the word “issue” is used 
in a will, coupled with a phrase 
such as “which their respective 
parents would have taken if liv- 
ing”, its meaning is restricted to 
children of the first taker. 
Digested from an _ opinion by 
Kays, V. C., rendered July 19, 

1946. In Chancery of New Jersey. 

Between Hopkins and Dimock, etc., 

et al. For complainant Sidney G. 

Soons. For defendant Edward Dim- 

ock Stickel & Stickel. For de- 

fendants Mary Lampson, Edith 

Bundy and Harriet Wright - Stryk- 

er, Tams & Horner. For defendants 

Cowles and Farrington as execu- 

tors - Wall, Haight, Carey & Hart- 

pence. For defendant John Bullard 

- Harold M. Kain. 

The bill herein was filed to ob- 
tain a construction of the will of 
Mary Caroline Richards and the will 
of Edith Gray Richards. 

Mary C. Richards died 
The “Fourth” article of 


1898. 
will 


in 
her 
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WILLIAM F. GARVEY 
INVESTIGATOR 
ADJUSTER 
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PERSONAL SERVICE 
3 Sutphin Ave., Matawan, N. J. 
Tel. Matawan 1-1822 














T¢ } pi me 
Asbury Park 7140 
Jf No Answer 
Manasquan 3552 


Glendon J. Tranter 
PRIVATE INVESTIGATOR 
ELECTRONIC & SCIENTIFIC 

DETECTION EQUIPMENT 
Diverce Evidenee Obfained 


710 Mattison Ave., Asbury Park 


Licensed 


Bonded 
License N 








Confidential Investigations 


THOMAS J. DUFFY 
DETECTIVE AGENCY 
Licensed and Bonded 

665 Newark Ave., Jersey City 

JOurnal Sq. 2-1003 











Intelligent Investigations 


Armed Guards, Uniformed | 
Watchmen furnished. 


Madison Detective Bureau 
225 W. 34th St., New York, N. Y. | 
Chickering 4-1252 














LICENSED Elizabeth 2-3359 
BONDED 2-4644 


Hanus Detective Agency 
Suite 601-602 
1143 East Jersey Street 
Elizabeth, N. J. 
CHARLES HANUS, Principal 














objects 
| Such a power may be 
| appointing 


| ments invalidates tl 


| was valid and eff 


| John 

| Mary 
| Lampson 
| grand-children of 
| ards. It made 1 


| daughter of 


‘ure to do 
| provisions of th 
| Edith did appoint a portion to Con- 


| The case of 
| Atl. 205 is cited as recognizing and 
adopting the so-called rule of par- 


| shall be divided among my surviv- 


ing children and grandchildren in 
such shares as my daughter Edith 
shall by her Last Will and Testa- 
ment appoint. In the event of my 
daughter failing to appoint, it is 
my will that the said undisposed 
principal of my estate shall be di- 
vided among my children, share and 
share alike, the issue of a deceased 
child of mine to take the share | 
the parent would have taken if liv- 
ing.” 

Edith Richards died in 1943 leav- 
ing a will by which she attempted 
to exercise the power mentioned | 
in her mother’s will. The attempted 
exercise gave the principal to Con- 
stance Dimock, John Bullard, Mary | 
Lampson and Edith Wright, in| 
equal '4 shares. 

Mary C. Richards was survived 
by 5 children. 

1. Mary Bullard who died in 1926, | 
survived by two children, Constance 
Dimock and John Richards Bul-| 
lock. | 

2. Wiliiam Guy Richards who! 
died in 1912 survived by one child, 
the complainant herein. 

3. Caroline Wright who died in 
1925 survived by son Butler 
Wright, who died in 1939, leaving 
two daughters him surviving. 

4. Edward Richards who died 
1928 without issue. 

5. Edith Richards 
1943 without issue. 

The first question is whether the 

of appointment given 
was exclusive non-exclu- 


a 


in 


who died in 


power to 

Edith 

sive. 
A power is exclusive when thers 

right to 

the des 

of 


executed 


or 


is granted to the donee the 
appoint of 
exclusior 


to any 


to the 


to sucl of the objects 
such share t 


in 
fit. 
power is nor 


and 
sees 

A 
no right of select 
of exclusio 
the 


containit 


ects or 
is ive n to 
power 
clusion, the 
listributed 


mave some 


clusion of any 
nated class in 


attempted ex- 


| ercise of the pow 


According to these rules, the 


power given to Edith was non-ex- 


| clusive. The next question therefore 


is whether the attempted exercise 
ctive. 

ippointment gave 
stance Dimock and 
grandchildren _ of 
C. Richar and to Mary 
and Edith Wright, great | 
Mary C. Rich-| 
) appointment, how- | 
complainant, who is the} 
William Richards and | 
the granddaughter of Mary C. Rich- | 


The attempted 
shares to Cor 
Bullard 


is 


ever, to 


| ards. 


therefore, that Edith | 
to exercise the pow- 
‘ directed. Her fail- | 

makes the attempted | 
exercise invalid and the trust fund 
according to the saecsiaa! 

e will of the donor. 
It is urged that the execution of 

the power valid in part since 


It appears, 
Richards failec 
er in the man 


so 


passes 


is 


stance Dimock and John Bullard 
who are grandchildren of the donor. | 
White v. Graves 104 


tial validity. An examination of the 





| opinion discloses, however, that the 
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/a will, is to be given a restrained 


| grievances between the parties that 


Vice Chancellor did not in fact ual 


hold, and that the opinion merely 
holds that under the facts present 
in that case, the donee did validly 
exercise the power of appointment 
as to the whole of the appointed 
property. And the decisions in Cam- 
eron v. 


that the failure to appoint to all 
those designated in the donor’s will, 
results in the devolution of the gift 
under the alternative provisions laid 
down by the donor. 

It remains, therefore, to construe 
the alternative gift in Mary C. Rich- 
ards’ will. 

The word “issue”, when used in 

here, it is 
such as 


where, as 
with a _ phrase 
their respective parents 
have taken or enjoyed if 
living”. When so used, it has been 
uniformly held that the language 
restricts the meaning of the word 
“issue” to children of the first taker. 
In the present case, the alterna- 
tive provision of the donor’s will 
became effective and the estate 
passes to complainant and the two 
defendants, Constance Dimock and 
John Bullard in the following pro- 


meaning 
coupled 
“which 
would 


Crowley 72 Eq 681 and! <ends no bills. It refuses cases wher2 
Beattie v. Adams 123 Eq. 367 hold | a client can pay a fee, or if there is 





portions: ¥% to complainant; 14 to 
Constance, and !4 to John, the only 


| “issue” of donor’s children who sur- 
it | 


vived Edith. This is so because 
must be said to have been the don- 


or’s intention under the language of | 


article “Fourth” of her will, that the 
division be stirpes and not per capi- 
ta. 
Decree accordingly. 
o———— 


,ABOR — ARBITRATION — Held, | 
dis- | 


on the facts, the wage 
pute involved was within the 
provision of the contract requir- 
ing arbitration of all differences, 
disputes, complaints and griev- 
ances between the parties and ar- 
bitration will therefore be order- 
ed under R.S. 2:40-12. 
from an opinion by Bo- 
renders July 19, 1940. 
Court. United Elec- 
National Pneumatic 
Cherny & Le- 
Arthur T 
Speakman. 
under 


Digestea 
ilhe co 


Supreme 


d 


tc V 
petitioner 

Fo 
derbuit 
Petitioner 


10-12 


defendan 
G. Dixon 
order 
the 
agreement 


TI 


seeks an 


S to require per- 


1e facts 
authorized 
produc- 
in 
30, 
en- | 
collective bargaining | 

to be in effect up to Aug- | 
1, 1946. The agreement provided, 
among other things for increases in 
hour on October 
December 1, 1945, April 1, | 
June 1, 1946, provided, | 


the 
workers 

On Octol el 
and defendant 
nto 


greement 


wages at 5c 


1, 1945, 
1946 and 


per 


| however that the increases on April | 


1 and June 1, 1946 should not be ef- 
fective if by March 1, 1946, the 
monthly business was less than 
$291,000 and the company desires to 
reopen the question of these addi- 
tional increases. By March 1, 1946, 
the volume had not reached $291,000 
per month and on April 1, 1946, de- 
fendant served petitioner with the 
réquired notice reopening the ques- 
tion of these increases. Thereafter | 
the parties negotiated but failed to | 
reach an agreement. 

Sections 53 and 54 cover griev- 
ances and provide for a method of | 
handling them. Sec. 53 opens with a 
statement that it is mutually agreed 
that the prompt settlement, dispo- 
sition and adjustment of all dis- 
putes, disagreements, complaints 
and grievances is desirable in the 
interest of sound relations between 
the Union and the company and 
provides for a method of handling 
them between representatives of the 
parties. Sec. 54 provides “all differ- 

disputes, complaints and 


shall not have been satisfactorily 
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| vard, Cornell, Texas University, and 


Duke Legal Aid Clinic Is Unique 





Durham, N. C.,—The Duke Legai 
Aid Clinic is a law firm, engaged 
actively, like other law firms, in 
the handling of legal matters. Bui 
here the similarity ends. The Clinic 


even a possibility of a fee. It does 
not recommend any particular at- 
torney to the client who can afford 
one. Its cases are referred to it by 
social agencies or by _ attorneys 
whose schedules are too crowded 
to accommodate them 

Legal aid work is not a recent 
innovation. It was a component 
part of the Roman Bar, the Medieval | 
Ecclesiastical Bar and the English 
Bar 

Organized legal aid work began 
in New York City as early as 1876. 
In 1883 there was one such organi- 
zation. At present there are more 
than 143 scattered throughout most 
of the larger and many of the mid- 
dle sized cities. Nearly four million 
persons who could not otherwise 
have availed themselves of legal 
advice and aid have benefitted from 
organizations similar to the Duke 
Clinic. Records of legal aid socie- 
ties which have been kept for a 
pericd of over 20 years indicate that 
it is not unusual to expect one legal 
aid applicant per one hundred citi- 
zens each year. 

The Duke Legal Aid Clinic, which 
; serves Durham, was established in 
|the fall of 1931 to serve two pur- 
| poses. It was designed as a public 
|service and as an internship pro- 
gram for students of the Duke Law 
|School. Although 14 law schools 
nad similar projects at the time of 
the outbreak of the recent war 
(among them Northwestern, Har- 


ihe University of Cincinnati) the 





Duke setup is unique since the Clin- 


ic is a part of the curriculum. Clinic | 
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third year students carry 
law schools, the legal aid | 
by students is done in 
with local legal aid societ 
Since 1931 over five t! 
plications have been ma 
Clinic, most of them in ¢ 
domestic relations. Durir 
many of the cases involy 
men’s problems. Landlord 
ant cases are also predomi 
the work of the Clinic whic 
les cases for both negro 
peopie. Criminal case w 
discontinued for the duratio, 
war, but is being done ag 
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indersigned, Administrator 
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arbitration”, | | 


notice of a re- 
and defend- 
wage question 
subject to arbi- | 


1 | 
the con- 


terms of 


It is apparent that 


It 


is also app at un- | 


aispute 


der Sec. 53 and 5 


griev- | 

arbitration. | 
the contract | 
the arbi- | 


and 


ances are to 


There 


which 


in 
in any limits 
tration of disputes. Most labor dis- } 
putes arise because of disagree- 
ment as to wages. It is not desirable 
that where the parties have agreed 
otherwise, that the sole remedy be 
a rather than arbitration as 
intended. The court can see no rea- 
son why the wage question is not 
subject to arbitration under the 
contract. On the contrary Sec. 
confirms the court’s view. It pro- 
vides that since the intent of the 
parties is that this agreement shall 
serve as a means for peaceable 
settlement of all differences, dis- 
putes, complaints and _ grievances, 
the Union agrees not to strike or 
have a slow-down and the company 
agrees not to have a lockout. 

The relief sought will be granted. ; 


is no clause 


way 


oft a 


strike 
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